JAMES R SEBASTI AN ET AL

| BLA 97-552, 97-568, 97-569, 97-570 Deci ded QGctober 22, 1998

Appeal s froma decision to inpl enent the Castle Peak Travel Managenent
P an issued by the G enwood Springs Resource Area Manager, Bureau of Land
Managenent, ol orado. Q0 078-07- 49.

| BLA 97-552 affirned; |BLA 97-568, 97-569, and 97-570 are
di sm ssed.

1.

Administrative Procedure: Administrative Revi ew -
Appeal s: Jurisdiction--Board of Land Appeal s-- Federal
Land Policy and Managenent Act of 1976: Land- Use

A anni ng

A BLMdeci sion inpl enenting a travel nmanagenent plan
inthe Gastle Peak PFanning Lhit wll be affirned where
BLMhas articul ated a reasoned anal ysis, adequately
considered all relevant factors, including the inpact
to the environnent, and otherwi se diligently eval uated
and regul ated recreational notorized vehicles in order
to reduce conflict between notorized recreati on on the
one hand, and nonnotorized recreation, wldife
habitat, and watershed val ues on the ot her.

BEvi dence: Burden of Proof--Rules of Practice: Appeal s:
Burden of Proof

Wiere an Appel | ant chal | enges a BLM deci si on

i npl enenting a travel nanagenent plan, he nust show
that such decision contains a clear error of law a
denonstrabl e error of fact, or that BLMs anal ysi s
failed to consider a substantial question of naterial
significance. Mere differences of opinion provide no
basis for reversal if BLMs decision is reasonabl e and
supported by the record on appeal .

APPEARANCES  Janes R Sebastian, pro se; Adam Mehl berg, pro se; Gerald
Abboud, Executive Drector, for Glorado Gf-H ghway Vehicle Goalition;
Bll Shapley for NormMillen and the (ol orado Environnental Goalition;
Adena Gook for Bue Rbbon alition, Lyle K Rsing, Esq., Gfice of the
Regional Solicitor, US Departnent of the Interior, Lakewood, ol orado,
for the Bureau of Land Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

Janmes R Sebastian (IBLA 97-552), Adam Mehl berg (I BLA 97-568), the
Ml orado G f-Hghway \Vehicle Goalition (M) (1 BLA 97-569) and the B ue
R bbon Galition (B ue R bbon) (1BLA 97-570) have filed appeal s of a
Deci sion Record (DR for the Gastle Peak Travel Managenent F an, as
outlined in Environnental Assessnent QO 078-07-49, approved on August 8,
1997, by the G enwood Springs Resource Area Manager, Bureau of Land
Managenent (BLMV, olorado. The (ol orado Environnental Goalition has filed
a request to intervene in the appeal of Adam Mehl berg (1BLA 97-568).

Ve turn at the outset to a procedural issue. Qounsel for BLM
chal I enges the tineliness of the filing of three of the appeals. The Area
Manager' s August 8, 1997, Decision notifies the public that if an appeal
is taken, the notice of appeal nust be filed in the G enwod Springs
Resource Area G fice "wthin 30 days fromrecei pt of this decision.™
Qounsel for BLMstates that on August 14, 1997, a newspaper notice was
publ i shed stating that appeal s nust be filed no | ater than Septenber 15,
1997. (ounsel suggests that the appeal s of Mehl berg, GOHV3O and the B ue
R bbon Galition were untinely filed. Qounsel states that the envel opes
bearing these appeal s had postage affi xed by a neter dated Septenber 15,
1997, but all were postnarked on Septenber 16, 1997, and shoul d be
dismssed under 43 CF. R § 4.411(a).

Under Departnental regulation 43 CF. R § 4.411(c), the tinely
filing of a notice of appeal, wthin 30 days of receipt of the decision
under appeal, is ajurisdictional requirenent and the failure to file
tinely precludes consideration of an appeal. Ahtna, Inc., 100 IBLA 7, 15
(1987); TGG Miy 1983, 94 IBLA 22, 23 (1986); Gscar Mneral Goup #3,

87 I BLA 48, 49 (1985).

If the notice of appeal is filed after the 10-day grace period
provided in 43 CF. R 8 4.401(a), the notice of appeal cannot initiate an
appeal . |If the notice of appeal is filed during the 10-day grace peri od,
the delay infiling wll be waived if it is determned that the notice was
transmtted or probably transmtted before the end of the filing peri od.
43 CFE.R 8§ 4.401(a). See llean Landis, 49 IBLA 59, 62 (1980). The grace
period applies only if the notice of appeal was "transmtted or probably
transmtted to the office in which the filing was required before the end
of the period inwhichit was required to be filed." Thus, the appeal
nust have been post narked by Septenber 15, 1997.

The Board has before it the envel opes in which Mehl berg, GOHV3O and
B ue Rbbon filed their appeals wth the G enwood Springs Area G fi ce.
Al three of those envel opes are postnarked Septenber 16, 1997. The
filing inthat office is controlling for determning whether an appeal is
tinely., 43 CF R 4.411(a). S nce the envel opes in which the notices of
appeal were filed were not filed wthin the authorized filing period, i.e.,
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Septentber 15, 1997, the appeal of Mehl berg (1BLA 97-568), GOHVO (1 BLA 97-
569), and B ue R bbon (IBLA 97-570) nust be dismssed. In addition, the
Answer of Intervenor ol orado Environnental Goalition in the appeal of
Mehl berg (1 BLA 97-568), now di smssed, may not be consi dered.

The Castle Peak Travel Managenent Plan (F nal A an) was devel oped
because of increasing visitor use of the Castle Peak area. The pl an
identifies a series of travel designations updating obsol ete notorized use
restrictions in viewof the changi ng denands nade on the public | ands by
i ncreased use of recreational vehicles, changes in of f-hi ghway vehicl e
technol ogy (CHV), and increased public interest in this type of recreation.

The Fnal A an seeks to strike a bal ance between the public interest in
enjoying this type of recreation wth the need to protect soils, scenic
views, w | derness and solitude val ues, sensitive watersheds and critical
habi tat s.

The Fnal PFan (p. 3) states that BLMroads and trails are open to
bot h not ori zed and nonnot ori zed visitor access to public |ands. However,
discretionary restrictions, if needed to protect public health and safety,
or preserve natural resources, are inplenented through GHV restrictions,
closures, barriers, alternate routes, and visitor infornation.

The DR includes a FHan Summary (Attachnent 1) whi ch describes the
BLMpreferred alternative (Aternative 5 "to increase opportunities for
non-not ori zed recreation and reduce conflicts between notorized travel,
inportant wldife habitat, and watershed val ues.” The P an Sunmary
specifies that notorized travel wll be permtted on designated routes on
92,144 acres, and on 176 nmiles of BLMroads. Approximately 144 mles of
BLMroutes wll be available for nonnotorized travel only. The Han
Sunmary speci fies seasonal notorized use restrictions to protect
environnental values. It permts naxi mzed notorized travel opportunities
on designated routes in special Recreation Managenent Areas. (Attachrent 1
at 1.)

The Alan Surmary i ncorporates 6 changes affecting various routes and
one change in the nonitoring. These changes are discussed in the DR

Janmes R Sebastian's appeal is addressed to the "B g Akali O eek
Road" (OR Change #4), and the "Cabin GQul ch-Wndy Gap areas * * * in the
heart of the big gane wnter range of the Gastle Peak area.” Sebastian,
who desires this area be kept a nonnotori zed hunting environnent, urges
that the "Gabin Qul ch-Wndy Point areas" should be limted "to non-
notori zed travel especially during the hunting seasons.” Sebastian
contends that the Hnal Pan is inconsistent wth "the guidelines of
t he managenent pl an and goal s. "

BLManswers that prohibition of notorized use of the B g Akali Qeek
Road during hunting seasons agrees wth one of the goals outlined in the
Fnal P an but points out that other goal s and objectives favor permtting
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travel along this route during the sunmer and fall nonths. BLMsummari zes
public cooments and ot her data on which BLMbased its decision to restrict,
but not prohibit, notorized use along this route. See Answer at 3-4.

BLMnotes that the Gabin Gul ch-Wndy Point area has historically
been managed for notorized travel opportunities, that the FHnal Han
continues that policy wth sone restrictions, and that the area wll in
fact be seasonally closed to notorized travel to protect wntering
wldife. Mreover, BLMs nonitoring plan provides for naki ng adj ust nents
tothe FHnal Ran if necessary to ensure continui ng resource protection.
(Answer at 5-6.)

BLMal so notes that the "di spl acenent inpact,” i.e., Sebastian's
inability to enjoy his particular type of recreation in a particul ar
area, is addressed in the A nal Fan, which discusses and eval uates the
conflicts between notorized and nonnot ori zed recreationists, and their
options to seek out alternate sites because of changes. (Answer at 5;
Fnal Pan at 49.)

BLMnotes that Changes #4 and 5 anount to a decrease in notorized
routes of less than one half of 1 percent. BLMpoints out that the H nal
P an was distributed for public reviewon My 16, 1997, and that it was
partially the input received in the formof public conments which resulted
in Changes #4 and 5. (Answer at 9-10.)

The DR (Change #4) states that a portion of the Uoper A kali Qeek
Route is wthin the "Conservationi sts'" proposed w | derness area out si de
the Castle Peak Wl derness Sudy Area. According to policy directives
i ssued by the Glorado Sate Drector in My and June 1997, any new acti ons
w thin the proposed w | derness area nust not adversely affect the area' s
potential for wlderness character. Inlight of this policy, BLMw ||
study and assess the wlderness qualities of the area. (onsistent wth
the policy, the Area Manager "deci ded to defer planned i nprovenents to
the route, including road mai ntenance, and trail head construction” pendi ng
conpl etion of the eval uation.

The Area Manager stated that

the prinary purpose for allowng notorized use along this

route in the Hnal P an was to provide canpi ng opportunities,
particul arly during hunti ng seasons. However, recent field
review of the route found it in a non-nai ntai ned condition.
Permtting notorized use on this route wthout conducting at

| east a mninmal anount of road nai nt enance coul d danage soil s
and wat ershed values. For this reason, it is ny decision to
allownotorized travel only to a new cl osure poi nt outside the
(onservat i oni sts' proposed w | derness area resulting in a | oss
of one mle of nmotorized travel. A barrier woul d be construct ed
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this fall. UWtil road inprovenents are nade to address proper
water drai nage and soil stabilization, notorized travel beyond
this new cl osure point could be harmiul to resource val ues.

(DR Change #4.)

In the DR Change #5, the Area Manager stated that the "Poi son and
P cture R dge Routes” woul d be nanaged as outlined in the Fnal H an,
except that closure points woul d have signs rather than nechani cal devi ces.
n these routes, too, mai ntenance woul d be deferred pendi ng conpl etion of
w | derness review and travel woul d be allowed to continue to the closure
poi nt s.

The Fnal Pan (p. 45) states that opportunities for nonnotorized
hunting woul d be increased in the Wndy Point area, anong others, while
vehi cl e access to nost of the public lands during the big gane hunting
season woul d be available. The Fnal P an states (p. 69) that all roads in
the Wndy Point area are covered by the GV limtation restricting
notorized travel to existing roads and trails, except for snowobil es.

In the DR Change #1, the Area Manager stated his decision to cl ose
"the last 3/4 mle of the route" fromH ghway 131 west towards Wndy Poi nt
to notorized travel . This decision was based on an engi neering revi ew
show ng that flows fromseeps and springs nake part of the route inpassible
and that substantial investnents would be required to nake the road
passabl e for notorized vehi cl es.

[1, 2] Inreviewng a case in which a BLMaction i npl enenting a
nanagenent plan is chal l enged, the Board | ooks to whet her BLM has
articul ated a reasoned anal ysis, adequately considered all relevant factors
including the inpact on the environnent, and whether its action conforns
to applicabl e Federal statutes. The Board al so | ooks to whether there
has been a show ng of conpel |ing reasons for nodification or reversal of
the BLMaction under appeal. See National Qganization for Hver Sports,
140 | BLA 377, 387 (1997); Deschutes Rver Public Qutfitters, 135 I BLA 233,
244 (1996).

Wii | e the case before us does not present a specific challenge to
BLMs finding of no significant inpact on the environnent (FONS), the
burden of proof required to overturn a FONS is operative here. That
burden requires a chal l enging party to showthat the proposed action was
premsed on a clear error of law a denonstrable error of fact, or that the
anal ysis failed to consider a substantial environnental question of
naterial significance to the action for which the anal ysis was prepared.
See general |y Uoper Mbhawk Gommunity Gouncil, 104 | BLA 382, 385-86 (1988);
Qacier-Two Medicine Alliance, 88 I BLA 133, 140-41 (1985) and cases cited.

Mere differences of opinion provide no basis for reversal if BLMs
decision is reasonabl e and i s supported by the record on appeal . See
general ly O egon Shores Gonservation Goalition, 83 IBLA 1, 6 (1984).
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Based on our review of the record, we conclude that BLMs Deci si on
adopting the FHnal Gastle Peak Travel Minagenent Pl an wth the changes
noted i s based on a wel | -reasoned and wel | - supported anal ysis of the
conpeting interests and its determnation that an BSis not required is

appropri ate.

There has been no denmonstration of errors of fact or lawin BLMs
CR inplenenting, wth certain changes, the Fnal P an. Changes #4 and 5,
chal | enged on appeal, are fully supported by rational es which are not
rendered invalid or erroneous by virtue of Appellants' di sagreenents.
Thus, Sebastian's desire to inpose nore restrictive notorized traffic
[imtations, while understandable in viewof his interests, cannot serve as
a basis for disturbing BLMs determnation in the absence of a show ng t hat
that determnation is contrary to data devel oped in the environnent al
eval uation process or constitutes an arbitrary deviation fromthe H nal
P an. Sebastian's broad allegation that the FHnal Fan is inconsistent
wth BLMs nanagenent goal s for the area i s unacconpani ed by a citation of
speci fic exanpl es or supportive argunent.

Snmlarly basel ess are allegations that one commenter was excl uded
fromthe public comment process, and the charge that Change #4 was nade
to satisfy a waimof radical conservationists. Hrst, a casual inspection
of the files before the Board reveal s that public participation in the
deci si on-maki ng process was not only vigorously solicited but al so resul ted
inafiling of coomentary and suggestions fromdi verse sectors of the
public. The correspondence of record reveals that BLMofficial s seriously
evaluated and utilized the witten cooments. The FHnal Han devotes an
entire chapter (Ch. 7, p. 64) to public invol venent and summari zes
highlights of public sentinents and opinions filed wth BLM BLMs public
outreach included not only notification in |ocal newspapers, but al so the
nailing of letters and questionnaires to over 1,400 people. (Fnal Han
at 65.)

Second, a fair reading of the DR and associ at ed docunent s excl udes
any possibility that Change #4, or any other changes, for that natter,
were inpl enented to satisfy the wnimof any particular interest group. n
the contrary, the changes were devel oped in response to public input and to
various data suggesting that such changes were prudent and wel | - consi der ed.

Fnally, the Federal Land Policy and Managenent Act, 43 US C § 1701
(1994), does not guarantee to any neniber of the public "relaxation, rel ease
fromthe daily burdens of life and spiritual renewal " as one party has
characterized this alleged entitlenent. Rather, as articulated in the
statute, the public lands are to be nanaged according to the concept of
"multiple use" so that their resource values are utilized in the
conbi nation that wll best neet the present and future needs of the
peopl e "naki ng the nost judicious use of the land for some or all of these
resources or related services over areas |arge enough to provide sufficient
latitude for periodic adjustnents in use to conformto changi ng needs and
conditions.” 43 USC § 1702(c) (1994).
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BLMs action hereinis in harnony wth this statutory fornul ation.
Therefore, pursuant to the authority del egated to the Board of Land

Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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